May 12, 1994

The Honorabl e M chael S. Nakanura
Chi ef of Police

Gty and County of Honol ulu

801 South Beretania Street
Honol ul u, Hawaii 96813

Attention: Patrick Ah Loo
Labor Rel ati ons Speci al i st

Dear Chi ef Nakanur a:

Re: Records Relating to the Application and Sel ection
of a Candidate for Pronotion

This is in response to a letter from Jonat han Chun, fornmer
Deputy Corporation Counsel, Departnment of the Corporation
Counsel, Cty and County of Honolulu, to the Ofice of
I nformation Practices ("OP"'). 1In his letter to the AOP, on
behal f of the Police Departnent, Cty and County of Honol ul u
("HPD'), M. Chun requested an advisory opinion fromthe QP
regarding the public's right to inspect and copy certain records
that are maintained by the HPD relating to the application and
selection of a HPD officer for pronotion to the rank of
Metropolitan Police Assistant Chief ("MPAC').

| SSUES PRESENTED

|. Wether, under the UniformInformation Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("U PA"), the
HPD nust nake the foll owm ng governnent records avail able for
public inspection and copyi ng:

A Questions used in the witten exam nation ("exani) and

interview adm ni stered to each HPD officer applying for
pronmotion to MPAC (" MPAC candi date"); and
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B. Qui delines for rating MPAC candi dates based upon their
responses in the examand interview ("rating
gui del i nes").

1. \Whether, under the U PA the HPD nust make avail abl e
for public inspection and copying the follow ng gover nnent
records if the nanmes of the MPAC candi dates are segregated
t herefrom

A.  Each MPAC candi date's application for pronotion
("application"); and

B. The worksheet for each MPAC candi date setting forth the

scores given for the MPAC candi date's performance in
the exam and interview ("score worksheet").

BRI EF ANSWERS

| . I n our opinion, because the HPD will |ikely re-use the
exam questions for future pronotions, these questions constitute
"[Materials used to adm ni ster an exam nation which, if
di scl osed, woul d conprom se the validity, fairness, or
objectivity of [an enploynent] examnation.” S. Stand. Comm
Rep. No. 2580, 14th Leg., 1988 Reg. Sess., Haw. S.J. 1093, 1095
(1988). Consequently, the HPD is not required to disclose these
government records under the UPA' s "frustration of a legitimte

government function" exception. Haw. Rev. Stat. § 92F-13(3)
(Supp. 1992 and Conp. 1993). For simlar reasons, we find that
the interview questions, which also will likely be re-used by the
HPD, are |ikew se protected by this U PA exception. In contrast,
as di scussed below, we do not find that this U PA exception
applies to the rating guidelines and, therefore, it is our

opi nion that the HPD nust disclose the rating guidelines upon
request .

1. As the OP has previously opined, individually
identifiable information about unsuccessful applicants for public
enpl oynment or pronotion should not be disclosed because this
information falls within the scope of the U PA exceptions for a
"clearly unwarranted invasion of personal privacy" and
"frustration of a legitimte governnent function.” Haw. Rev.

Stat. § 92F-13(1), (3) (Supp. 1992 and Conp. 1993). Even if the
HPD del etes t he unsuccessful MPAC candi dates' names fromthe
applications, other remaining information in the applications, if
di scl osed, would still result in the |ikelihood of actual
identification of the unsuccessful MPAC candi dates and therefore,
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shoul d be kept confidential. Such information includes the MPAC

candi date's social security nunber, honme address and tel ephone
nunber, current position at the HPD, business tel ephone nunber,
previ ous work experience, education, and training. However,
information on the application that is limted to citizen status,
residency, qualification for veteran's preference w thout
details, and availability for enploynent woul d not reasonably
lead to the identification of the unsuccessful MPAC candi date.

W find that these itens of information are reasonably segregabl e
fromthe confidential information in the application and nust be
di sclosed if requested by the HGEA/ AFSCME after the HPD inforns
it of the limted scope of information available for public

i nspecti on.

We find that the U PA exceptions for privacy and frustration
of a governnent function do not apply to the identity of the
successful MPAC candi date. Consequently, we believe that the
follow ng informati on on the successful MPAC candi date's
application nust be nade avail able for public inspection and
copyi ng: name, business tel ephone, education, training, current
position at the HPD, and previous work experience. The HPD
shoul d not disclose the successful MPAC candi date's soci al
security nunber, hone address, and hone tel ephone nunber because
this information is protected under the UPA s "clearly
unwarrant ed i nvasi on of personal privacy" exception.

When the MPAC candi dates' nanes are deleted fromthe score
wor ksheets, the score worksheets do not contain any other
individually identifiable information, the disclosure of which
woul d constitute a clearly unwarranted invasion of personal
privacy. Furthernore, for the reasons described below, we al so
find that the disclosure of the score worksheets woul d not result
in the "frustration of a legitimte governnent function."
Consequent |y, because we believe that no U PA exception applies,
t he HPD nust make the score worksheets avail able for inspection
and copying after deleting or segregating the nanmes of the MPAC
candi dat es.

FACTS

The HPD circul ated an intra-agency vacancy announcemnent
informng HPD officers that they may apply for pronotion to the
rank of MPAC. The application formused by the HPD for this
pronoti on was the standardi zed enpl oynent application formfor
civil service ("application"), a blank copy of which is attached
as "Exhibit A" The HPD received 20 applications in response to

OP . Ltr. No. 94-8



Honor abl e M chael S. Nakanura
May 12, 1994
Page 4

its vacancy announcenent. Each HPD officer who applied for this
pronotion ("MPAC candidate") was required to take a witten

exam nation ("exam') and undergo an interview before an
Assessnent Interview Panel ("Panel"). Al MPAC candi dates were
asked to respond to the sane questions in the examand interview.

On each MPAC candidate's score worksheet, a bl ank copy of
which is attached as "Exhibit B," each Panelist rated the MPAC
candi date's performance on the exam and interview by assigning a
score between 1-5 points for each of the follow ng rating
criteria: witten comrunication, verbal conmmunication, conmand
presence, interpersonal sensitivity, team | eadership, and probl em
analysis. As a guide, the Panelists referred to the Assessnent
Rati ng Sheet ("ARS'), which sets forth the aforenentioned rating
criteria, as well as rating guidelines specifying: (1) the score
t hat should be given for each criterion when a MPAC candi date's
responses in the examand interview denonstrated certain
characteristics; and (2) the weights given to the different
rating criteria to indicate their degree of inportance in
determ ning the final ranking of MPAC candi dates.

For each MPAC candi date, the scores given by the Panelists
were totaled and then adjusted to account for the different
wei ghts assigned to the different scoring criteria. A menorandum
submtted to M chael S. Nakarmura, Chief of Police, listed the
MPAC candi dates by their final ranking based upon their adjusted
total scores with the individual having the highest adjusted
score receiving the highest ranking. Fromthis list, Chief
Nakanmura sel ected the MPAC candi date who woul d be pronoted. The
HPD has informed the O P that, for future pronotions, it intends
to re-use the questions and rating guidelines for the pronotional
exam and interview.

In order to investigate and process grievances on behal f of
two MPAC candi dates who were not selected for pronotion, the
Hawai i Gover nment Enpl oyees Associ ati on/ Anreri can Federati on of
State, County, and Munici pal Enpl oyees ("HGEA/ AFSCVE') nade a
request under the U PA for all the MPAC candi dates' applications
and score worksheets and other information regarding the
application and exam nati on process used by the HPD for this
pronotion of a HPD officer to the rank of MPAC. In its records
request to the HPD, HGEA/ AFSCME acknow edged that the MPAC
candi dates' nanes should be deleted fromthese records before
di scl osure. The HPD provided to the HGEA/ AFSCMVE sone of the
information that it requested, including the rating criteria
used, but was uncertain whether to disclose, upon request by
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HCGEA/ AFSCVE, the exam and interview questions and rating

gui delines, as well as the MPAC candi dates' applications and
score worksheets even if the MPAC candi dates' nanmes were renoved
fromthem Consequently, on behalf of the HPD, former Deputy
Cor porati on Counsel Jonathan Chun submtted a request to the QP
for an advisory opinion on this matter.

The O P was infornmed by M. Chun that HGEA/ AFSCME' s request
for information under the U PA was separate and in addition to
HGEA/ AFSCVE' s request for information under section 89-16.5,
Hawai i Revi sed Statutes, which requires that enpl oyee
representatives be "all owed access to an enpl oyee's personal
records which are relevant to the investigation or processing of
a grievance." Qur opinionis limted to addressing the issue of
whet her the requested information nust be publicly disclosed
under the U PA

DI SCUSSI ON
| NTRODUCTI ON

As its general rule, the U PA declares that "[a]ll _
government records are open to public inspection unless access is

restricted or closed by law." Haw. Rev. Stat. § 92F-11(a)

(Supp. 1992). In particular, the U PA states that "[e]xcept as
provided in section 92F-13, each agency upon request by any
person shall make government records avail able for inspection and

copyi ng during regul ar business hours.” Haw. Rev. Stat. § 92F-
11(b) (Supp. 1992) (enphasis added). Thus, with respect to each
governnment record that the HGEA/ AFSCME requested for inspection
and copyi ng, we nust exam ne whether any of the Ul PA exceptions
set forth in section 92F-13, Hawaii Revised Statutes, applies.

[1. QUESTI ONS AND RATI NG GUI DELI NES
A. Exam and Interview Questions

The Legi sl ature expressly consi dered exam nation materials
when adopting the U PA s exception for "[g]overnnent records
that, by their nature, nust be confidential in order for the
government to avoid the frustration of a |egitinmate governnent
function." See Haw. Rev. Stat. § 92F-13(3) (Supp. 1992 and
Conp. 1993). Specifically, in listing "exanples of records which
need not be disclosed, if disclosure would frustrate a legitinmate
government function," the Legislature expressly included
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"[Materials used to adm ni ster an exam nation which, if

di scl osed, woul d conprom se the validity, fairness, or
objectivity of the examnation.” S. Stand. Comm Rep. No. 2580,
14t h Leg., 1988 Reg. Sess., Haw. S.J. 1093, 1095 (1988).

W note that the phrase "materials used to adm ni ster an
exam nation" was taken al nbst verbatimfrom section 2-103(a) of
the UniformInformation Practices Code ("Mdel Code") which was
drafted by the National Conference of Conm ssioners on Uniform
State Laws, and upon which the Legislature nodeled the U PA*!

The commentary? to this Mddel Code provision states:

Subsection (a)(4) protects the integrity
of agency adm ni stered |icensing, enploynent
or academ c exam nations. . . . Subsection
(a)(4) requires public disclosure of
exam nation material only if the fairness or
objectivity of the exam nation process would
not be conprom sed. For exanple, essay
questions of a type not ordinarily used in

'Section 2-103 of the Mddel Code provides in pertinent part:

§2-103 Information Not Subject to Duty
of Di scl osure.

(a) This Article does not require
di scl osure of:

(4) material used to
adm nister a licensing, enploynent,
or academ c exam nation if
di scl osure woul d conprom se the
fairness or objectivity of the
exam nation process; :

The U PA's legislative history directs those interpreting
its provisions to consult the Mddel Code comrentary "where
appropriate" for guidance in interpreting simlar U PA
provisions. H Stand. Comm Rep. No. 342-88, 14th Leg., 1988
Reg. Sess., Haw. H J. 969, 972 (1988).
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future testing probably would be avail abl e
after the examnation is adm nistered. On

t he ot her hand, disclosure of multiple choice
or ot her objective questions would be

unli kely since they are commonly used agai n.

Model Code § 2-103 commentary at 16 (1980).

The federal Privacy Act of 1974, 5 U S.C. § 552a
("Privacy Act"), also contains a simlar exenption for testing or
exani nation material.? Privacy Act guidelines issued by the
O fice of Managenent and Budget ("QOwB") provide gui dance
regardi ng what constitutes testing or exam nation materi al:

This provision permts an agency to
exenpt testing or exam nation material used
to assess the qualifications of an individual
for appointnment or pronotion in the mlitary
or civilian service only if disclosure of the
record to the individual would revea
i nformati on about the testing process which
woul d potentially give an individual an
unfair conpetitive advantage. For exanple,
the Gvil Service Comm ssion and the mlitary
departnents give witten exam nati ons which
cannot be revised each tine they are offered.

Access to the exam nation questions and
answers could give an individual an unfair
advantage. This | anguage al so covers certain
materials used in rating individual
qualifications. This subsection permts the
agency to withhold a record only to the
extent that its disclosure would reveal test
guestions or answers or testing procedures.

OMB Privacy Act Quidelines Crcular No. A-108 (July 9, 1975).

In view of the above-cited commentary to the Mddel Code and

SExenption (k) (6) of the Privacy Act contains an exenption
for "testing or exam nation material used solely to determ ne
i ndi vi dual qualifications for appointnment or pronmotion in the
Federal service the disclosure of which would conprom se the
objectivity or fairness of the testing or exam nation process."

5 U S.C § 552a(k)(6) (1988).
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the OMB Privacy Act Cuidelines, we believe that by using the term
"materials used to adm ni ster an exam nation," the Legislature
intended to protect testing materials such as exam questi ons and
scoring keys. Thus, we find that the exam questions in the facts
before us constitute "[materials used to adm nister an

exam nation."

According to the HPD, the exam questions wll |ikely be used
again to make future pronotions. Thus, if these questions are
publicly disclosed, any candi date for an upcom ng pronotion may
review and prepare responses for themand woul d, therefore, have
an unfair advantage over other candidates. This would defeat the
HPD s apparent objective of obtaining spontaneous, rather than
prepared, responses fromall candidates for a pronotion. See
Soci al Services Enployees Union, Local 371 v. Cunni ngham 437
N.Y.S. 2d 1005, 1008 (N. Y. App. D v. 1981) (explaining the policy
consi derations for nondisclosure of civil service exans that wll
be used again); Roulette v. Dep't of Central Managenent Services,
490 N.E. 2d 60, 62 (IIT. App. &. 1986) (agency's "testing program
woul d be frustrated" by release of witten evaluation of an
interview of an applicant because a future applicant can
formul ate responses).

For these reasons, we believe that the disclosure of the
exam questions would "conprom se the validity, fairness, or
objectivity of the exam nation" used by the HPD to make a
pronotion in the future. Consequently, we conclude that the exam
gquestions are not required to be discl osed because they fal
wi thin the scope of the UPA s "frustration of a legitimte
government function" exception set forth in section 92F-13(3),
Hawai i Revi sed Stat utes.

Simlarly, although the interview questions may not actually
be considered "[n]jaterials used to adm ni ster an exam nation," we
believe that the public disclosure of the interview questions
woul d nonethel ess lead to the "frustration of a legitimate
governnment function" in the same manner as woul d the disclosure
of the exam questions. The HPD inforned the OP that it wll
also likely re-use the interview questions for future pronotions.
The public disclosure of the interview questions would all ow
candi dates for future pronotions to rehearse responses before the
actual interview Since the scoring of the interview as well as
t he exam presunably depends upon the candi dates' spontaneity in
their responses, we find that the validity, fairness, and
objectivity of the interview process will be seriously
conprom sed by public disclosure of the interview questions.
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This detrinmental result is analogous to the previously described
effect of disclosing exam questions which, as we concl uded above,
woul d constitute a "frustration of a legitinmate governnment
function." Therefore, |ike the exam questions, we believe that
the interview questions also fall within the protection of the
exception in section 92F-13(3), Hawaii Revised Statutes.

B. Rating Cuidelines

The rating guidelines may arguably constitute "[njaterials
used to adm nister an exam nation." S. Stand. Comm Rep. No.
2580, 14th Leg., 1988 Reg. Sess., Haw. S.J. 1093, 1095 (1988).
Even so, we do not believe that the disclosure of the rating
gui del i nes woul d "conprom se the validity, fairness, or
objectivity" of the exam nation and interview process as would
t he di sclosure of the exam and interview questions.

I n conparison, federal cases applying the federal Freedom of

Information Act, 5 U S.C. § 552, have found that a federal
agency's program of evaluating civil service applicants "w il be
seriously conprom sed”" by the public disclosure of "crediting

pl ans" or "rating plans" that reveal the agency's indicia for
scoring applicants' experience and denonstrated abilities. See
Nat i onal Treasuries Enployees Union v. United States Custons
Service, 802 F.2d 525, 529 (D.C. Gr. 1986); Kaganove v.
Environnental Protection Agency, 856 F.2d 884, 890 (7th G
1988). These federal cases found that with advance know edge of
the "crediting plan" or "rating plan," applicants would be able
to "enbellish" their job and educational history in unverifiable
ways in order to receive a higher score. National Treasuries
Enpl oyees Uni on, 802 F.2d at 529; Kaganove, 856 F.2d at 890.

Wil e disclosing the "crediting plan" or "rating plan" in
the federal cases cited would reveal the type of background
information that applicants nust provide in order to receive high
scores, it does not appear that the public disclosure of the
rating guidelines used by the HPD would provide a simlar
advant age to MPAC candi dates for several reasons. First, the
rating guidelines are used to evaluate the MPAC candi dat es'

t houghts and i deas expressed in the candi dates' responses in the
exam and interview. Such subjective responses cannot be readily
enbel lished |i ke the factual information upon which the
applicants were evaluated in the federal cases cited. Second,

w t hout advance know edge of the exam or interview questions

whi ch, as we have concl uded above, are not required to be
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di scl osed, the MPAC candi dates are unabl e, before the exam or
interview, to prepare responses to the questions that would
recei ve high scores based upon the scoring guidelines.

Thus, in our opinion, there is insufficient evidence to
support the position that the public disclosure of the rating
gui del i nes woul d "conprom se the validity, fairness, or
objectivity" of the HPD s exam or interview process.
Consequently, this governnent record does not fall within the
scope of the Ul PA exception for "frustration of a legitimte

government function." See Haw. Rev. Stat. § 92F-13(3)

(Supp. 1992 and Conp. 1993). Accordingly, the HPD nust disclose
the rating guidelines because we find that no U PA exception
applies to it.

[11. APPLI CATI ONS AND SCORE WORKSHEETS
A.  Applications for Pronotion

In previous opinion letters, the OP concluded that
information identifying unsuccessful applicants for governnent
enpl oynent nust be kept confidential because such information is
protected by the U PA exception for "[g]overnment records which,
i f disclosed, would constitute a clearly unwarranted invasi on of

personal privacy." Haw. Rev. Stat. § 92F-13(1) (Supp. 1992 and
Conmp. 1993); see OP Op. Ltr. No. 89-2 (Cct. 27, 1989) (executive
search report); OP Op. Ltr. No. 90-14 (March 30, 1990)
(certified list of eligibles). 1In those opinion letters, we also
concl uded that information about unsuccessful applicants for
public enploynent also fell within the scope of the U PA
exception for "[g]overnnent records that, by their nature, nust
be confidential in order for the governnment to avoid the
frustration of a legitimte governnment function." See Haw. Rev.

Stat. § 92F-13(3) (Supp. 1992 and Conp. 1993). As discussed in
the cited opinions, we found that this U PA exception applied to
lists and reports identifying unsuccessful applicants because the
di scl osure of this informati on may di scourage qualified

i ndi vidual s from applying for governnent positions, and this
effect would frustrate the legitimte governnment function of
personnel recruitnent.

However, if individually identifiable information about
unsuccessful public enploynment applicants can be reasonably
segregated froma governnent record, then information in the
governnment record that does not identify such applicants nust be
made avail able for public inspection and copying if no other U PA
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exception applies. See, e.g., OP Op. Ltr. No. 90-14

(March 30, 1990); AOP Op. Ltr. No. 91-24 (Nov. 26, 1991). 1In
determ ning what constitutes individually identifiable

i nformati on about unsuccessful applicants, we nust exam ne

whet her the information, if disclosed, would result in the

"lI'it keli hood of actual identification" of such individuals.

Arieff v. United States Dep't of Navy, 712 F.2d 1462, 1468

(D.C. Gr. 1983); Ctizens for Environnental Quality, Inc. v.
United States Dep't of Agriculture, 602 F. Supp. 534, 538

(D.D.C. 1984). Further, "the Iikelihood of such identification
must be 'nore pal pable than [a] nmere possibilit[y].'" Ctizens
for Environnental Quality, Inc., 602 F. Supp at 538, citing Dep't
of Alr Force v. Rose, 425 U S. 352, 380 n.19 (1976); see also AP
Op. Ltr. No. 91-24 (Nov. 26, 1991).

Appl yi ng the sane analysis set forth in the O P opinion
letters cited above, we believe that information in the
applications identifying the unsuccessful MPAC candidates is
protected by the U PA exceptions based upon a clearly unwarranted
i nvasi on of personal privacy, and the frustration of a governnent

function. Haw. Rev. Stat. §§ 92F-13(1), (3) (Supp. 1992 and

Conmp. 1993). In the facts before us, we find that, even if an
unsuccessful MPAC candidate's nanme is segregated fromthe
application, the application still contains other information

that would directly reveal the identity of the unsuccessful MPAC
candi date, such as social security nunber, honme address, and hone
t el ephone nunber. See Carter v. United States Dep't of Conmerce,
830 F.2d 388, 394 (D.C. Gr. 1987) (disclosing nanes, addresses,
and ot her personal identifying information would |ead to the
identification of subjects of investigations).

Furthernore, due to the particular facts before us, public
di scl osure of certain additional information contained in an
unsuccessful MPAC candi date's application would result in the
"lI'it keli hood of actual identification" of that MPAC candi date even
if the MPAC candi date's nanme and other identifying information
are masked. Specifically, since the intra-agency pool of MPAC
candi dat es consi sts exclusively of HPD officers, certain detailed
information on the application, if disclosed, wuld readily
reveal the unsuccessful MPAC candidate's identity because the
informati on can be matched with the sanme information that is
al ready made public about that particular HPD officer. Such
information includes the MPAC candi date's current position at the
HPD, busi ness tel ephone nunber, previous work experience,
education and training. See Carter, 830 F.2d at 388 (disclosing
client and associate nanes would Tead to identification of
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i nvestigation subjects). In our opinion, all these itens of

i nformati on on an unsuccessful MPAC candi date's application that
would result in the "likelihood of actual identification" of the

unsuccessful MPAC candi date nust be kept confidential in order to
avoid a clearly unwarranted invasion of personal privacy and the
frustration of a legitimte governnment function. See Haw. Rev.

Stat. § 92F-13(1), (3) (Supp. 1992 and Conp. 1993).

In contrast, we believe that an unsuccessful MPAC candi date
woul d not likely be identified fromdisclosing information on the
application that is limted only to citizen status, residency,
qualification for veteran's preference w thout details, and
avai lability for enploynent. Consequently, these itens of
informati on nmust be publicly disclosed if they are "reasonably
segregabl e" fromthe confidential information in the
applications. Wether the public information in the application
i s reasonably segregabl e "depends on the portion of information
in the record that is public and how the public information is
di spersed throughout the record.” OP Op. Ltr. No. 90-8
(Feb. 12, 1990); see Mead Data Central, Inc. v. United States
Dep't of Air Force, 566 F.2d 242, 261 (D.C. CGr. 1977).

In Mead Data Central, Inc., the court pointed out that under

the federal Freedom of Information Act, 5 U S.C. § 552 ("FOA"),
the established rule in its jurisdiction was that "non-exenpt
portions of a docunent nust be disclosed unless they are
inextricably intertwined with exenpt portions.” Mad Data, 566
F.2d at 260; see also Krikorian v. Dep't of State, 984 F.2d 461,
466 (D.C. Cir. 1993). As an exanple provided by the court, "if
only ten percent of the material is non-exenpt and it is

i nterspersed |ine-by-line throughout the docunment, an agency
claimthat it is not reasonably segregabl e because the cost of

[ ine-by-line analysis would be high and the result would be an
essential ly neaningl ess set of words and phrases m ght be
accepted.” Id. at 261, cited in Lead Industries Ass'n v. OSHA
610 F.2d 70, 86 (2d G r. 1979).

Appl yi ng the standard established in FO A case | aw regardi ng
reasonabl e segregation, we find that the public informati on on an
unsuccessful MPAC candi date's application is reasonably
segregabl e because this information consists of clearly marked
itens | ocated in specific sections of a standardi zed application
formand, thus, is not "inextricably intertwined" with the
confidential portions of the application described above.
Furthernore, we find that twenty applications in the facts before
us is a reasonabl e nunber of applications that would require this
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segregation. Accordingly, the HPD shoul d i nform HGEA/ AFSCVE t hat
t he di sclosure of the applications of the unsuccessful MPAC

candi dates would be limted only to the aforenentioned itens of
information and, if requested by the HGEA/ AFSCME, neke this
information avail able for public inspection and copying.*

As for a successful enploynent applicant's identity and
qual i fications, we have previously found that the public's
interest in this information outwei ghs the individual's privacy
interest in this information. See OP Op. Ltr. No. 89-2
(Cct. 27, 1989); AOP Op. Ltr. No. 90-14 (March 30, 1990); cf.
Nakano v. Matayoshi, 68 Haw. 140 (1985) (governnent officials
have a dim nished privacy interest in the disclosure of their
financial affairs as conpared to other citizens). Applying the
sanme analysis to the facts before us, we conclude that the public
interest in the identity and qualifications of the MPAC candi date
sel ected for pronotion would outweigh this individual's privacy
interest in this information. Further, we find that the U PA's
"frustration of a legitimte governnent function" exception would
not apply to this information about the successful MPAC
candi date. See id.

Consequently, the followi ng information on the successful
MPAC candi date's application nust be nade available for public
i nspection and copying: nane, business tel ephone nunber,
education, training, current position at the HPD, and previous

wor k experience. See Haw. Rev. Stat. § 92F-12(a)(14)
(Supp. 1992)(requiring the disclosure of this information
concerni ng present enployees); but see Haw. Rev. Stat.

§ 92F-14(b) (5) (Supp. 1992) (individual has a significant privacy
interest in the individual's "nongovernnental enploynent history
except as necessary to denonstrate conpliance with requirenents
for a particular governnent position"). However, the HPD should
not di sclose the successful MPAC candi date's social security
nunber, hone address, and hone tel ephone nunber because this
information is protected under the UPA' s "clearly unwarranted

i nvasi on of personal privacy" exception. See, e.g., OP Op. Ltr.
No. 89-16 (Dec. 27, 1989); OP Op. Ltr. No. 90-7 (Feb. 9, 1990);
OP Op. Ltr. No. 91-8 (June 24, 1991).

“The HPD may charge any applicable fees, as provided by |aw
or admnistrative rules, for segregating the public information
in the applications and maeki ng copies of the redacted
applications avail able for public disclosure upon request.
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B. Score Wrksheets

In OP Opinion Letter No. 91-24 (Nov. 26, 1991), the AP
opi ned that a sunmary of interview scores given to applicants for
a Program Budget Analyst VII position at the Judiciary nust be
di sclosed. In that opinion, we found that the applicants did not
have a privacy interest in the interview scores summary because
the interview scores sunmary did not reveal the identities of the
applicants who received the correspondi ng scores.

Simlarly, we find that when a MPAC candidate's nane is
segregated fromthe score worksheet, the MPAC candi date's
identity is not revealed in any way by the remaining information
in this governnent record. Thus, a MPAC candi date does not have a
privacy interest in the score worksheet in which the MPAC
candi date's nane has been renoved. See, e.g., Arieff v. United
States Dep't of the Navy, 712 F.2d 1462 (D.C. Gr. 1983) (list of
prescription drugs supplied by the Navy to the Ofice of
At tendi ng Physician to Congress that contained no information
about individual users); Ctizens for Environnental Quality v.
United States Dep't of Agriculture, 602 F. Supp. 534 (D.D.C
1984) (health test results of unidentified enployee).

Furthernmore, we do not believe that the score worksheet in
whi ch the MPAC candi date's nanme has been deleted falls within the
scope of the U PA s exception for "[g]overnnent records that, by
their nature, nust be confidential in order for the governnent to
avoid the frustration of a |legitinmte governnment function." See

Haw. Rev. Stat. § 92F-13(3) (Supp. 1992 and Conp. 1993). W have
previously found that, under this exception, an agency nmay deny
access to certain intra-agency and inter-agency nenoranda that
are predeci sional and deliberative and, thus, covered by the

del i berative process privilege. |In our opinion, score worksheets
are not predecisional; on the contrary, they are decisional in
nat ure because the scores, when total ed and adjusted, determ ne
the final rankings of all the MPAC candi dates in the nmenorandum
to Chief Nakamura. See OP Op. Ltr. No. 91-14 (Aug. 28, 1991)
(rating sheets are decisional because they determ ne which
proposal will receive a recommendation for budget funding).

Secondly, as we discussed above, the U PA s "frustration of
a legitimte governnment function" exception enconpasses
"[Materials used to adm ni ster an exam nation which, if
di scl osed, woul d conprom se the validity, fairness, or
objectivity of the examnation.” S. Stand. Comm Rep. No. 2580,
14t h Leg., 1988 Reg. Sess., Haw. S.J. 1093, 1095 (1988). As we
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previously stated, we believe that the Legislature intended the
term"materials used to adm ni ster an exam nation"” to enconpass
testing materials such as exam questions and scoring keys. 1In
our opinion, the score worksheets do not constitute such
materials that are used to adm ni ster an exam nation, but rather
refl ect the Panel's evaluation of the MPAC candi dates resulting
fromthe admnistration of the examand interview. Al so, we find
no reason to believe that disclosing the score worksheets woul d
cause the frustration of the HPD s legitimte function of nmaking
pronotions in the sane manner as di scl osing the exam and

i ntervi ew questions woul d.

Thus, we concl ude that none of the U PA exceptions apply to
the score worksheets in which the MPAC candi dates' nanmes have
been del eted. Therefore, the HPD nust nake avail able for public
i nspection, upon request, each MPAC candi date's score worksheet
after renoving the MPAC candi date's nane.

CONCLUSI ON

We concl ude that under the U PA s "frustration of a
| egiti mate governnment function"” exception, the HPD is not
required to disclose the exam and interview questions that it
will likely use again for future pronotions. The U PA does
require the HPD to disclose its rating guidelines because no U PA
exception applies to this governnent record.

Furthernore, in order to avoid a clearly unwarranted
i nvasion of privacy and the frustration of a legitinmate
governnment function, the HPD should not disclose the previously
described itens of information in an unsuccessful MPAC
candi date's application that would result in the "likelihood of
actual identification” of that individual. The HPD nust discl ose
the followng information fromthe successful MPAC candi date's
application: nane, business tel ephone, education, training,
current position at the HPD, and previous work experience. The
U PA also requires the HPD to di scl ose the MPAC candi dates' score
wor ksheets after deleting the MPAC candi dates' nanes therein.

Very truly yours,

Lorna J. Loo
Staff Attorney
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APPROVED:

Kat hl een A. Cal | aghan
Director

LJL: sc\ HPD

C: D ane Kawauchi
Di vi si on Head
Counseling & Drafting D vision
Department of the Corporation Counsel
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